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INTRODUCTION

On July 20, 2012, James Eagan Holmes walked into a movie theater in Aurora, Colorado
during a midnight showing of “The Dark Knight Rises.” At first, he set off tear gas grenades.
Then, with multiple firearms, he shot into the audience in the cinema. Twelve people were killed
and seventy others were injured that night in one of the deadliest mass shootings in the country.1
Holmes was charged with two counts of murder in the first degree for each of the twelve
deceased victims and with two counts of intent to commit murder in the first degree for each one
of the surviving victims.2 On April 1, 2013 the District Attorney’s Office announced that it was
seeking the death penalty against Holmes3 and on June 4, 2013, the defense entered a plea of not
guilty on all counts by reason of insanity.4

Holmes’s mental state during the shooting was of significant interest to the court and to
the media because it was central in establishing Holmes’s guilt. To the court, Holmes’s sanity and
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responsibility were inextricable connected. The central question for the court in determining
Holmes’s capability to distinguish right from wrong - and, by proxy, whether he had the mental
capacity to know that he was committing a crime - hinged on whether Holmes’s schizophrenia
affected his mental capacity to the point that he could not possibly know that he was committing
a wrongful act when he walked into the movie theater and shot into the audience that night.5
Despite multiple testimonies from Holmes’s defense team that Holmes suffered from a psychotic
mental illness that was triggered by various setbacks in his life, the jury eventually found Holmes
guilty of the crimes after two days of deliberation.6 Holmes was sentenced to life in prison
without the possibility of parole.7

The jury had found that Holmes was responsible for the crime because he had complete
control over his actions and was rational throughout the incident. He had a choice - or the free
will to choose - between right and wrong and he chose to do wrong. Holmes planned and was
meticulous as to the choice of time, location, weaponry, and execution of his crime.8 For that
reason, the jury rejected Holmes’s defense of not guilty by reason of insanity and decided that he
was not delusional to the point that he could not tell the difference between wrong and right at
the time of the crime. There was some sense of “internal logic” or rationality in Holmes’s mind
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when he did what he did, which made him legally sane at the time he committed the crime9
despite evidence of mental illness presented by the defense.10 Holmes knew what he was doing
that night was wrong and, yet, still made the conscious choice to commit a horrendous act.
Holmes had the free will to choose between carnage and civility right up until the time that he
pulled the trigger and made his choice. He was both morally and legally culpable in the eyes of
the law.11

The centrality of free will, moral agency, and legal responsibility to the criminal justice
system make them important normative concepts to the fair treatment of defendants accused of
crimes and to the efficient use of state resources and tax-payer funded programs for the
incarcerated and mentally ill. In Holmes’s situation, his mental condition put him on a path that
ultimately led him to a point where he had very little choice as to which action to take. In some
sense, Holmes’s criminal act was “predetermined” by his mental and biological make-up, which
would negate any form of free will on his part. As the court-appointed forensic psychiatrist, Dr.
Jeffrey Metzner, told the court, Holmes was “genetically loaded” for mental illness and had no
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choice in how the chain of events in his life led to the Aurora shootings.12 In a significant sense,
this meant that Holmes did not really have control over how things turned out in his life.13

Our criminal system assesses legal responsibility and moral culpability at the time the
crime was committed 14 and pays less attention to extenuating circumstances that might have led
the defendant to commit the crime.15 Unfortunately, this has led to more findings of guilt and
imprisonment of defendants, such as Holmes, with mental illnesses or disorders.16 Prisons have
become “de facto mental health institutions.”17 With undue focus on punishment of those who
are mentally ill but not “insane” by the definition of the law, the aims of rehabilitation,
redemption, and fairness in the criminal justice system is furthermore undermined. 18 While free
will has been an accepted and expected component to the imposition of moral responsibility for
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centuries19, reflections and writings about free will have been confined to philosophy (and
imported into the law) where it is generally assumed that free will exists axiomatically.

However, in 1983, Benjamin Libet and his colleagues published an article which
suggested that brain activity occurred by at least several hundred milliseconds before a conscious
intention to act was reported, which could be lengthy enough for various influences to affect and
control decisions that appear on its face to be free and voluntary. 20 Since then, scientific
discoveries in the field of cognitive and neuroscience suggest that our capacity to freely decide
which action to take might not be as absolute as we think. Published research suggest that our
free will is limited, although not completely negated, by our capacities to consciously evaluate
reasons for a particular action or non-action and actually deciding to act or restrain from acting.21
Experiments on brain activity prior to physiological movements indicate that preparatory brain
activity occurs seconds before an individual becomes conscious of the decision to act and
engages his physiological senses to act or omit from acting.22
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The research poses more questions than offers answers to the millennial question of
whether our will to act is truly free or whether free will is an illusion. 23 Many scientists in the
field have tended towards the view that free will is illusory and that there may be a need to
rethink assumptions about how much control we actually have over our actions.24 One of the
areas of the law in which these findings have the greatest impact is criminal law, where the
accused’s combined mental state (the mens rea) and criminal action (the actus reus), such as
Holmes’s, are pivotal to the finding of guilt. Were the law to keep up with findings in cognitive
neuroscience about the possible association between neural impulses and the actions that follow
as a result which potentially limits free will, the question that needs to be asked is how ought the
criminal justice system think about legal responsibility and moral culpability?

As there is no single formulation of free will in philosophy literature, the concept of legal
responsibility in criminal law must be juxtaposed against what are three standard philosophical
responses to the question of whether we have free will, i.e., hard determinism25, libertarianism26,
and compatibilism.27 Against this juxtaposition, the criminal justice system seems to inclined
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toward a compatibilist response. Hard determinism, by asserting determinism and rejecting free
will, cannot provide an adequate response to the problem of free will and legal responsibility for
fair outcomes to be achieved in the criminal justice system because it does not account for
blatantly deliberate conscious choices made by individuals to commit a wrongful act despite
their upbringing, environment, or genetic make-up. The law is only too familiar with the
individual who grew up in a loving and nurturing family but who yet chooses a life of crime.
James Holmes was just one example of an individual who departed from what would have been a
predetermined good and law-abiding life because of the loving family in which he was raised
and the happy home in which he grew up.28 Neither can libertarianism, which asserts that
individuals are always free to make their own choices completely free from the constraints of
predetermined facts, explain the law’s willingness to consider similarly extenuating factors and
mitigate legal responsibility in criminal cases, such as where an individual accused of a violent
crime had been continuously abused by his victim and erupts in a sudden fit of rage that led to
the crime. Compatibilism, which views free choice as compatible with determinism, offers the
best legal response to the problem of free will as it accounts for both the imposition and
mitigation of legal responsibility in criminal law.

The extent to which criminal law’s compatibilist response to the problem of free will can
withstand research findings about the neural limitations to free will remains to be seen. As these
findings provide empirical evidence from the natural and social sciences, naturalizing our ethical
and normative expectations of what the criminal justice system should do when it comes to
28
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imposing legal responsibility, more and more legal scholars and commentators have come to
agree that our environment and surrounding circumstances influence our choices more than
philosophers had initially thought. Situational factors, such as the closeness of the victimoffender relationship, location of the offense, or the availability / accessibility of weapons 29, that
do not appear to constrain choice have been shown to have an actual effect on an individual’s
ability to choose freely, such as when a request for a particular action is framed to trigger an
expected psychophysical response by appealing to an individual’s aversion to risk 30, social group
affiliation31, or even the desire for physical warmth.32 Some scholars have responded to these
observations by pointing out that situational factors have a profound influence on decisionmaking and effectively limit an individual’s ability to consciously make free choices.33

These scholars argue that because free will is bounded by an individual’s circumstances,
the law needs to be more paternalistic as it considers these limitations on an individual to make
rational choice and how these limits affect or control manifested human behavior.34 In imposing
legal responsibility for wrongful acts, psychologists Joshua Greene and Jonathan Cohen suggest
that the law needs to have a deterministic response to the problem of free will and should view
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sentencing as having a rehabilitative rather than retributive purpose.35 This suggestion urges a
similarly paternalistic rather than punitive approach towards the individual. However, with
conflicting and inconclusive research findings about the human capacity to reason and make
conscious choices, the more fundamental normative question needs to be what the criminal
justice system should make out of these findings? What would be the most ethical stance for the
law to take given the emerging studies of neural circuits in the human brain and human
consciousness in cognitive neuroscience?

This paper argues that the law still needs to adopt a compatibilist approach to free will
but with a deeper understanding of its limitations in light of emerging findings from the research.
Scientific observations at this time does nothing to prove nor disprove the philosophical
underpinnings of the notion of free will and its basis for legal responsibility. Laws must project a
certain level of certainty in society to manage individual behavior and social relations. To
achieve this level of certainty, laws must assume, in spite of research that point towards
determinism, that individuals are still capable of making free choices and choosing the paths that
they find themselves on and, for the criminal law, impose criminal liability when individuals
choose to commit crimes and/or infringe the rights of persons. The criminal justice systems
needs to demonstrate that individuals who are able to freely make choices bear the consequences
of their choices - both Nobel Laureate John Nash and convicted “Unabomber” Theodore
Kaczynski were brilliant mathematicians who had paranoid schizophrenia as a mental disease.
But while Professor Nash was ill from the disease when he worked on his theory of non-
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cooperative games that earned him the Nobel prize36, former Professor Kaczynski, who was also
ill with the same disease, spent two decades committing domestic terrorism.37 Kaczynski is
serving a life in prison sentence without the possibility of parole. His insanity defense was, like
Holmes, rejected.38

Despite a compatibilist approach to free will, there is still a need for the criminal justice
system to understand how neural circuitry in the brain, caused by genetics, illness, or situational
factors, determine an individual’s actions. The criminal justice system may need to review the
extent of legal responsibility and revise sentencing policies as new findings emerge from
scientific studies into human cognition and psychology to answer normative questions, which
will inevitably arise as a result of these findings, about the purposes of the criminal justice
system. One normative question that arises from cases such as Holmes’s and Kaczynski’s is the
justice of exposing seriously mentally ill defendants to the death penalty. One possible position
that the criminal justice system may take as a policy matter is for Federal, State and County
prosecutors to restrain from seeking the death penalty in cases, which involve seriously mentally
ill defendants. Another possible policy outcome from understanding brain research and the
limitations on free will is to develop a more widely accepted “Guilty but Mentally Ill” plea,
which would allow for hospitalization and treatment instead of imprisonment of the defendant.
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PART 1: FREE WILL

Humans generally believe that we are endowed with free will which allows us to make
independent choices about what to do or what not to do. As humans, we tend to believe that the
choices we make are unconstrained by external or internal human conditions. As a result of such
beliefs, humans who come together in society tend to suppose that moral culpability and legal
responsibility should be premised on an individual’s conscious and willing decision to deviate
from established social norms and legal standards. Thus, an individual accused of a crime will
only be convicted if his intention to commit the crime can be firmly established. When that
intention cannot be firmly established, such as when the accused is insane, the accused is not
held legally responsible for his action because he did not act voluntarily. Research findings from
the rapidly growing fields of cognitive neuroscience and moral psychology, however, challenge
philosophical assertions about the human ability to make independent, free, and unconstrained
choices. These findings introduces new insight into this legal orthodoxy and raises many
interesting questions about the nature of legal responsibility.

Free will can be defined by three conditions:
i) the ‘‘ability to do otherwise’’
ii) the ‘‘control over one’s choices’’
iii) the ‘‘responsiveness to reasons.’’39
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CONCLUSION

The legal system is built on an intricate understanding of rights and duties, which
depends on clear rules about when an individual who breaches his duty and violates another
person’s rights will be legally responsible. A legal system cannot afford to protect and excuse all
individuals who deviate from a society’s moral fabric and established legal structure just because
they may be influenced by situational factors that are beyond their conscious control. Situational
factors may mitigate legal responsibility but they should not, save for medically proven illnesses,
exonerate a wrongful act.
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